[Employer Name]


Administrative Policy on Domestic Partner Coverage

[This is sample wording.  Each employer should customize the sample policy wording to fit its own needs and have the Policy reviewed by legal counsel.]

Recommended wording for Policy:

[Medical][Dental][Vision] Coverage – Domestic Partners

Employees covered by the [Employer] [Medical][Dental][Vision] plans may file a Statement of Domestic Partnership.  Such domestic partners and their eligible dependents may enroll in the [Employer] Group [Medical][Dental][Vision] plan[s].  The premium for coverage for the domestic partner must be paid by the covered employee on an after-tax basis.

* * * * * * * * * * * *

Definition of a Domestic Partnership

[Employer] is offering domestic partner coverage for both same-sex and opposite-sex partners, who are registered with the State of California Domestic Partner Registry.  [Note: We recommend this position as the minimum guiding definition in order to be consistent with CA state domestic partner legislation.] 
The definition of a domestic partner is as follows:

· Both the employee and the domestic partner are 18 years of age or older and mentally competent to enter into a contract. 

· The individuals are not related by blood to a degree of closeness that would prohibit legal marriage in the state in which they reside. 

· The partners share an emotionally committed and affectionate relationship, consider themselves life partners and intend to reside together indefinitely. 

· The employee and the domestic partner share basic living expenses, such as food, shelter and medical care, and third parties who are owed these expenses can collect from either partner for such expenses. 

· Both parties reside in the same household.

· Neither party is married to someone else or is a member of another domestic partnership with someone else that has not been terminated, dissolved, or adjudged a nullity.

· Both persons are members of the same sex, OR one or both of the persons of opposite sex are over the age of 62 and meet the eligibility criteria under Title II of the Social Security Act as defined in 42 U.S.C. Section 402(a) for old-age insurance benefits or Title XVI of the Social Security Act as defined in 42 U.S.C. Section 1381 for aged individuals. 
Eligibility Requirements

To qualify for domestic partner benefits, the employee and his or her partner must submit a notarized CA Declaration of Domestic Partnership. If the domestic partnership is registered in another state recognized jurisdiction, a copy of that registration can be substituted.[Note: If this is required of DPs, then a marriage certificate should also be required for married couples being added into the plan].
The dependent children of the domestic partner [are] [are not] eligible for benefits.  Domestic partners [and dependents] are also eligible for COBRA-like continuation coverage.  (They are not actually eligible for COBRA coverage because COBRA defines “qualified beneficiaries” as either the employee or his/her spouse or dependents.)  [Specify if there are limitations on the COBRA-like continuation coverage available to domestic partners (and dependents).  For example, since late 1998 a few carriers will offer COBRA-like continuation coverage to domestic partners only if the employee has a qualifying event and elects COBRA, but not in cases where the domestic partner loses coverage because the domestic partnership terminates or the employee dies.]

Taxation of Benefits

Under IRC Section 105 and 106, an employee’s gross income does not include amounts paid under an employer’s accident or health plan on behalf of, or the value of employer-provided coverage under an accident or health plan for, an employee, the employee’s spouse and the employee’s dependents, as defined in IRC Section 152. 

Under Section 125, an employee can pay health care premiums on a pre-tax basis only if IRC Code Sections 105 and 106 apply.

Under IRC Section 152, a domestic partner cannot qualify as a spouse, but sometimes may qualify as a “qualifying relative.”  IRC Section 152 defines “qualifying relative” to include an individual (other than a spouse) who received over half of his/her support for the year from the taxpayer, whose principal place of abode was the home of the taxpayer, and who was a member of the taxpayer’s household.  The amount of support the employee provides should be compared to the partner’s support from all sources, including income of the partner.  This description of the requirements to claim a domestic partner as a tax dependent is only a summary of current law and is not intended as specific tax or legal advice.  An employee who is considering claiming his or her partner as a tax dependent should seek advice from his/her tax advisor. 

If the domestic partner meets the IRC requirements for “dependent,” the employee is not taxed on the premiums for, or the value of, the benefits provided. [Specify whether, or what proof the employer will require of a domestic partner’s tax status as “dependent,” such as a copy of the employee’s federal income tax return (e.g., 1040, 1040A or 1040EZ), or some form of Certificate or Affidavit of Tax Dependent Status (see attached sample).]
If the domestic partner is not a dependent under IRC Section 152, the employee will have imputed income equal to the amount by which the fair market value of the domestic partner’s coverage exceeds the amount (if any) paid by the employee.  The IRS has said that fair market value should be equal to the amount such individual would have to pay for the particular group coverage in an arm’s length transaction.  Where a plan is insured, and the insurance carrier sets the premiums, the arm’s length requirement would appear to be satisfied, and the imputed income would be the premium for the domestic partner’s coverage.  However, the IRS has not addressed the issue of what exactly constitutes “fair market value” where the employee already had family coverage, and adding a domestic partner does not change the premium amount that is to be paid.  [Specify how the imputed income amount will be calculated for domestic partnership coverage.  Some employers deem the fair market value of domestic partner coverage to be equal to the premium for “employee-only” coverage, regardless of whether the premium actually changes when the employee adds a domestic partner.  Others use the difference between “employee + one” and “employee-only” coverage, or other variations depending on whether the rate structure is 3-tier or 4-tier.]
Notwithstanding the above calculation of fair market value and imputed income, an employee will not have imputed income if the employee pays for the domestic partner’s coverage on an after-tax basis and the employer does not subsidize the cost of such coverage.  If the domestic partner’s dependent children are covered under this Employer’s group health plan, these same tax requirements (regarding imputed income) apply for the dependent children as for the domestic partner. 

If you have imputed income due to employer payment toward domestic partner coverage, the appropriate payroll and income tax amounts will be withheld from your paycheck.

Procedural Considerations

An employee must enroll his or her domestic partner within 31 days of the date of the relationship becomes one that meets the criteria for a domestic partnership.  Failure to sign up within this time frame may result in the domestic partner not having coverage until the next open enrollment for medical coverage.

[Employer] [will] [will not] provide for extension of COBRA “look-alike” coverage to a domestic partner who loses coverage because of the termination of the [Employer’s] employee or because the domestic partner relationship ends.  Conversion of coverage is available.  [Note:  Some carriers will not allow COBRA-like continuation for domestic partners.  However, the San Francisco ordinance requires COBRA continuation.  If the employer contracts with the City or County of San Francisco, it must offer COBRA “look-alike” coverage.]

Coverage Contributions

The contribution for providing benefit coverage to a domestic partner is the same as that charged for spousal coverage.  The cost for covering dependent children of a domestic partner is the same as that for covering an employee’s own dependent children.  However, as noted above, current IRS rules require that contributions for a domestic partner (and his/her dependent children) be made on a post-tax basis, unless the domestic partner (and his/her dependents) meet the IRC section 152 definition of “dependent.”  If the employer subsidizes the cost of coverage for domestic partners (and their dependent children), the employee will have imputed taxable income equal to the employer contribution amount. 
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